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Adoption, foster ruling appealed

Limit to married couples doesn’t violate constitution, filings argue

JOHN LYNCH
ARKANSAS DEMOCRAT-GAZETTE

Five months after a Pulas-
ki County Circuit judge struck
down a voter-approved ban on
allowing unmarried couples
to foster or adopt children, an
appeal of the ruling began in
earnest Tuesday, with state at-
torneys and lawyers-for a con-
setwvative Christian group filing
arguments with the Arkansas
Supreme Court supportmg the
restrictions.

In April, Judge Chris Plazza
found Initiated Act 1 of 2008
violated a right to sexual pri-
vacy under the Arkansas Con-
stitution as defined by the high
court in a 2002 decision that
overturned the state’s sodomy
laws. Arkansas voters had ap-
proved the prohibition, in the
2008 general election, against
-allowing couples who lived to-
gether without being martied to
adopt or foster children. The act
received 57 percent of the vote.

But a coalition of 16 grand-
parents, parents, unmarried
couples and children — some of
them homosexual — organized
by the American Civil Liberties
Union, immediately sued; argu-
ing the law would deprive chil-
dren of good homes, discrimi-
nate against unmarried couples
and limit the ability of parents
to choose who could adopt their
children. :

After a 16-month court
fight, Piazza ruled in favor of
the ACLU group, but narrowly.
He threw out 13 of the ACLU’s
other challenges, finding the
law does not contradict the
U.S. Constitution and mostly
doesn’t violate the Arkansas
Constitution. His ruling en-
dorsed only one of the ACLU
arguments, that the law is a
breach of the state Constitution
because it restricts adoption
and foster applicants based on
their sexual relationships.

“Our Arkansas Supreme
Court has ruled that there is a
fundamental right to privacy in
the Arkansas Constitution that
protects ‘all private consensual
noncommercial acts of sexual
intimacy between adults,” Pi-
azza wrote, quoting the 2002

opinion written by now-retired
Justice Annabelle Clinton Im-
ber.

The law is invalid, according
to Piazza’s ruting, because, while
it doesn’t differentiate between

hemosexual and heterosexual

unmarried cohabitating couples,
the ban “significantly burdens
nonmarital relationships and
acts of sexual intimacy between
adults because it forces them
to choose between becoming
a parent and having any mean-
ingful type of intimate relation-
ship outside of marriage. This
infringes upon a fundamental
right to privacy guaranteed to
all citizens of Arkansas.”

Piazza criticized the law as
an attempt to marginalize ho-
mosexuals, a politically unpopu-
lar group, writing that they are
due the same protections of law
as anyone else.

In challenging Piazza’s ruling
to the high court, the lawyers
for the state attorney general’s
office argue in Tuesday’s fil-
ing, among other things, that
the measure doesn’t violate the
constitution because it doesn’t
force people to give up intimate
relationships. ACLU attorneys
now have a month to respond
to the arguments before the Su-
preme Court.

. “Not a single word of Act1
even remotely suggests that in-
dividuals who have sex, wheth-

er with persons of the same or

opposite gender, may not adopt
or foster children in Arkansas.

Act1merely prohibits individu-

als who cohabit with a sexual '

partner out of wedlock from
adopting or fostering children,”
the brief by assistant attorneys
general Joe Cordi and Colin Jor—
gensen states.

The state attorneys also chal-
lenge the contention that the

Arkansas Constitution offers a -

fundamental right for residents
to reside unmarried with a sex-
ual partner.

“Neither this court nor the
United States Supreme Court
has held, or even suggested,
that either the United States

or Arkansas Constitutions in-'

clude a fundamental right to
cohabit with a sexual partner,”

the brief states. ‘

Piazza’s interpretation of the
2002 Supreme Court precedent
regarding sodomy is flawed, ar-
gues the Arkansas Family Ac-
tion Committee in a separate
filing, Act 1 is about the welfare
of children, according to the

committee’s brief by attorney

Martha Adcock.

“The intended beneficiary of
adoption is the adopted child,
not the jdoptmg adult,” the fil-
ing statés. “What appellees are
seeking is not the right to be left

alone in their private bedrooms-

but a public stamp of approval
in the form of a child entrusted
to them by the state. But just
because the state may not ban
acts of sexual intimacy does
not mean it must-provide offi-
cial recognition and support for
people who choose to engage
in sexual intimacy through a
cohabiting relationship.”

The group’s brief contends
that Piazza’s ruling is unen-
forceable and illegal because it
could be used to give unmar-
ried couples living together all
the benefits of marriage, which

is defined in the state constitu-
tion. The conservative Christian
group shepherded the proposal
onto the ballot and then helped
the attomey general’s office de-
fend it in court. The filing calls
Piazza’s contention that the law
was passed to target homosexu-
als an insult to voters. ‘

“The legislative body that
enacted Act 1 was the people of
Arkansas, and their motivation
— protecting children — was
clearly stated,” the filing says.
“Thus, the circuit court’s insin-
uation that Act 1 was no more
than a ‘bare desire to harm a po-
litically unpopular group’ is an
entirely unsubstantiated insult
to over half a million Arkansas
voters.”



